CABLE TELEVISION 8-4-1

CHAPTER 8
CABLE TELEVISION

ARTICLE I – CABLE/VIDEO SERVICE PROVIDER FEE

AND PEG ACCESS FEE


8-1-1

DEFINITIONS.  As used in this Article, the following terms shall have the following meanings:


(A)

“Cable Service” means that term as defined in 47 U.S.C. § 522(6).


(B)

“Commission” means the Illinois Commerce Commission.


(C)

“Gross Revenues” means all consideration of any kind or nature, including, without limitation, cash, credits, property, and in-kind contributions received by the holder for the operation of a cable or video system to provide cable service or video service within the holder’s cable service or video service area within the Village.

(1)
Gross revenues shall include the following:

(a)
Recurring charges for cable or video service.

(b)
Event-based charges for cable service or video service, including, but not limited to, pay-per-view and video-on-demand charges.

(c)
Rental of set top boxes and other cable service or video service equipment.

(d)
Service charges related to the provision of cable service or video service, including but not limited to activation, installation, and repair charges.

(e)
Administrative charges related to the provision of cable service or video service, including but not limited to service order and service termination charges.

(f)
Late payment fees or charges, insufficient funds check charges, and other charges assessed to recover the costs of collecting delinquent payments.

(g)
A pro rata portion of all revenue derived by the holder or its affiliates pursuant to compensation arrangements for advertising or for promotion or exhibition of any products or services derived from the operation of the holder’s network to provide cable service or video service within the Village.  The allocation shall be based on the number of subscribers in the Village divided by the total number of subscribers in relation to the relevant regional or national compensation arrangement.

(h)
Compensation received by the holder that is derived from the operation of the holder’s network to provide cable service or video service with respect to commissions that are received by the holder as compensation for promotion or exhibition of any products or services on the holder’s network, such as a “home shopping” or similar channel, subject to subsection (i).

(i)
In the case of a cable service or video service that is bundled or integrated functionally with other services, capabilities, or applications, the portion of the holder’s revenue attributable to the other services, capabilities, or applications shall be included in the gross revenue unless the holder can reasonably identify the division or exclusion of the revenue from its books and records that are kept in the regular course of business.

(j)
The service provider fee permitted by 220 ILCS 5/21-801(b).

(2)
Gross revenues do not include any of the following:

(a)
Revenues not actually received, even if billed, such as bad debt, subject to 220 ILCS 5/21-801(c)(1)(vi).

(b)
Refunds, discounts, or other price adjustments that reduce the amount of gross revenues received by the holder of the State-issued authorization to the extent the refund, rebate, credit, or discount is attributable to cable service or video service.

(c)
Regardless of whether the services are bundled, packaged, or functionally integrated with cable service or video service, any revenues received from services not classified as cable service or video service, including, without limitation, revenue received from telecommunication services, information services, or the provision of directory or Internet advertising, including yellow pages, white pages, banner advertisement, and electronic publishing or any other revenues attributed by the holder to noncable service or non-video service in accordance with the holder’s books and records and records kept in the regular course of business and any applicable laws, rules, regulations, standards, or orders.

(d)
The sale of cable services or video services for resale in which the purchaser is required to collect the service provider fee from the purchaser’s subscribers to the extent the purchaser certifies in writing that it will resell the service within the Village and pay the fee permitted by 220 ILCS 5/21-801(b) with respect to the service.

(e)
Any tax or fee of general applicability imposed upon the subscribers or the transaction by a city, state, federal, or any other governmental entity and collected by the holder of the State-issued authorization and required to be remitted to the taxing entity, including sales and use taxes.

(f)
Security deposits collected from subscribers.

(g)
Amounts paid by subscribers to “home shopping” or similar vendors for merchandise sold through any home shopping channel offered as part of the cable service or video service.

(3)
Revenue of an affiliate of a holder shall be included in the calculation of gross revenues to the extent the treatment of the revenue as revenue of the affiliate rather than the holder has the effect of evading the payment of the fee permitted by 220 ILCS 5/21-801(b) which would otherwise be paid by the cable service or video service.


(D)

“Holder” means a person or entity that has received authorization to offer or provide cable or video service from the Commission pursuant to 220 ILCS 5/21-401.


(E)

“Service” means the provision of “cable service” or “video service” to subscribers and the interaction of subscribers with the person or entity that has received authorization to offer or provide cable or video service from the Commission pursuant to 220 ILCS 5/21-401.


(F)

“Service Provider Fee” means the amount paid under this Article and 220 ILCS 5/21-801 by the holder to a Village for the service areas within its territorial jurisdiction.


(G)

“Video Service” means video programming and subscriber interaction, if any, that is required for the selection or use of such video programming services, and which is provided through wireline facilities located at least in part in the public right-of-way without regard to delivery technology, including Internet protocol technology.  This definition does not include any video programming provided by a commercial mobile service provider defined in 47 U.S.C. § 332(d) or any video programming provided solely as part of, and via, service that enables users to access content, information, electronic mail, or other services offered over the public Internet.

8-1-2

CABLE/VIDEO SERVICE PROVIDER FEE IMPOSED.

(A)

Fee Imposed.  A fee is hereby imposed on any holder providing cable service or video service in the Village.


(B)

Amount of Fee.  The amount of the fee imposed hereby shall be three percent (3%) of the holder’s gross revenues.


(C)

Notice to the Village.  The holder shall notify the Village at least ten (10) days prior to the date on which the holder begins to offer cable service or video service in the Village.


(D)

Holder’s Liability.  The holder shall be liable for and pay the service provider fee to the Village.  The holder’s liability for the fee shall commence on the first day of the calendar month following thirty (30) days after receipt of the ordinance adopting this Article by the holder.  The ordinance adopting this Article shall be sent by mail, postage prepaid, to the address listed on the holder’s application notice sent pursuant to 220 ILCS 5/21-401(b)(6) to the Village.


(E)

Payment Date.  The payment of the service provider fee shall be due on a quarterly basis, forty-five (45) days after the close of the calendar quarter.  If mailed, the fee is considered paid on the date it is postmarked.  Each payment shall include a statement explaining the basis for the calculation of the fee.


(F)

Exemption.  The fee hereby imposed does not apply to existing cable service or video service providers that have an existing franchise agreement with the Village in which a fee is paid.


(G)

Credit for Other Payments.  An incumbent cable operator that elects to terminate an existing agreement pursuant to 220 ILCS 5/21-301(c) with credit to prepaid franchise fees under that agreement may deduct the amount of such credit from the fees that operator owes under Section 116.02(b).


8-1-3

PEG ACCESS SUPPORT FEE IMPOSED.

(A)

PEG Fee Imposed.  A PEG access support fee is hereby imposed on any holder providing cable service or video service in the Village in addition to the fee imposed pursuant to Section 8-1-2(B).


(B)

Amount of Fee.  The amount of the PEG access support fee imposed hereby shall be one percent (1%) of the holder’s gross revenues or, if greater, the percentage of gross revenues that incumbent cable operators pay to the Village or its designee for PEG access support in the Village.


(C)

Payment.  The holder shall pay the PEG access support fee to the Village or to the entity designated by the Village to manage PEG access.  The holder’s liability for the PEG access support fee shall commence on the date set forth in Section 8-1-2(D).


(D)

Payment Due.  The payment of the PEG access support fee shall be due on a quarterly basis, forty-five (45) days after the close of the calendar quarter.  If mailed, the fee is considered paid on the date it is postmarked.  Each payment shall include a statement explaining the basis for the calculation of the fee.


(E)

Credit for Other Payments.  An incumbent cable operator that elects to terminate an existing agreement pursuant to 220 ILCS 5/21-301(c) shall pay, at the time they would have been due, all monetary payments for PEG access that would have been due during the remaining term of the agreement had it not been 

terminated pursuant to that section.  All payments made by an incumbent cable operator pursuant to the previous sentence may be credited against the fees that the operator owed under Section 8-1-3(B).


8-1-4

APPLICABLE PRINCIPLES.  All determinations and calculations under this Article shall be made pursuant to generally accepted accounting principles.


8-1-5

NO IMPACT ON OTHER TAXES DUE FROM HOLDER.  Nothing contained in this Article shall be construed to exempt a holder from any tax that is or may later be imposed by the Village, including any tax that is or may later be required to be paid by or through the holder with respect to cable service or video service.  A State-issued authorization shall not affect any requirement of the holder with respect to payment of the Village’s simplified municipal telecommunications tax or any other tax as it applies to any telephone service provided by the holder.  A State-issued authorization shall not affect any requirement of the holder with respect to payment of the local unit of government’s 911 or E911 fees, taxes or charges.


8-1-6

AUDITS OF CABLE/VIDEO SERVICE PROVIDER.

(A)

Audit Requirement.  The Village will notify the holder of the requirements it imposes on other cable service or video service providers to submit to an audit of its books and records.  The holder shall comply with the same requirements the Village imposes on other cable service or video service providers in its jurisdiction to audit the holder’s books and records and to recomputed any amounts determined to be payable under the requirements of the Village.  If all local franchises between the Village and cable operator terminate, the audit requirements shall be those adopted by the Village pursuant to the Local Government Taxpayers’ Bill of Rights Act, 50 ILCS 45/1 et seq. found in Chapter 36.  No acceptance of amounts remitted should be construed as an accord that the amounts are correct.  (See Chapter 36 - Taxation)

(B)

Additional Payments.  Any additional amount due after an audit shall be paid within thirty (30) days after the municipality’s submission of an invoice for the sum.


8-1-7

LATE FEES/PAYMENTS.  All fees due and payments which are past due shall be governed by ordinances adopted by this municipality pursuant to the Local Government Taxpayers’ Bill of Rights Act, 50 ILCS 45/1 et seq.  

(See 220 ILCS 5/21-801)
(Ord. No. 2010-230; 10-19-10)
ARTICLE II - CABLE AND VIDEO CUSTOMER PROTECTION LAW


8-2-1

CUSTOMER SERVICE AND PRIVACY PROTECTION LAW.

(A)

Adoption.  The regulations of 220 ILCS 5/70-501 are hereby adopted by reference and may applicable to the cable or video providers offering services within the Village’s boundaries.


(B)

Amendments.  Any amendment to the Cable and Video Customer Protection Law that becomes effective after the effective date of this Article shall be incorporated into this Article by reference and shall be applicable to cable or video providers offering services within the municipality’s boundaries.  However, any amendment that makes its provisions optional for adoption by municipalities shall not be incorporated into this Article by reference without formal action by the corporate authorities of the Village.


8-2-2

ENFORCEMENT.  The Village does hereby pursuant to law declare its intent to enforce all of the customer service and privacy protection standards of the Cable and Video Protection Law with respect to complaints received from residents within the Village.


8-2-3

CUSTOMER CREDITS.  The Village hereby adopts the schedule of customer credits for violations.  Those credits shall be as provided for in the provisions of 220 ILCS 5/70-501(s) and applied on the statement issued to the customer for the next billing cycle following the violation or following the discovery of the violation.  The cable or video provider is responsible for providing the credits and the customer is under no obligation to request the credit.


8-2-4

PENALTIES.  The Village, pursuant to 220 ILCS 5/70-501(r)(1), does hereby provide for a schedule of penalties for any material breach of the Cable and Video Protection Law by cable or video providers in addition to the penalties provided in the law.  The monetary penalties shall apply on a competitively neutral basis and shall not exceed Seven Hundred Fifty Dollars ($750.00) for each day of the material breach, and shall not exceed Twenty-Five Thousand Dollars ($25,000.00) for each occurrence of a material breach per customer.


(A)

Material breach means any substantial failure of a cable or video provider to comply with service quality and other standards specified in any provision of the law.


(B)

The Village shall give the cable or video provider written notice of any alleged material breaches of the law and allow such provider at least thirty (30) days from the receipt of the notice to remedy the specified material breach.


(C)

A material breach, for the purposes of assessing penalties, shall be deemed to occur for each day that a material breach has not been remedied by the cable or video service provider after the notice in (B).

(Ord. No. 2010-229; 10-19-10)

ARTICLE III - CHARTER FRANCHISE


8-3-1 
DEFINITIONS. For the purpose of this Article, the following terms, phrases, words and their derivations shall have the meaning given therein.  When not inconsistent with the context, words used in the present tense include the future, words in the plural number include the singular number, and words in the singular number include the plural number.  The word "shall" is always mandatory and not merely directory.

(A)

“Village” is the Village of Hartford, Illinois.


(B)

“Company” is Charter Communications, its successors, heirs and assigns the grantee of rights under this franchise ordinance.

(C)

“Board” is the Board of the Village of Hartford, Illinois.


(D)

“Person” is any person, firm, partnership, association, corporation, or organization of any kind.


(E)

“Television” shall mean a system for transmission of audio signals and visual images by means of electrical impulses.

(F)

“Community Antenna Television System” hereinafter referred to as "CATV” means the system of coaxial cables, wave guides, or other conductors and equipment for providing television, radio or other signales (hereinafter collectively called signals) by cable, or to its facilities as herein contemplated.


8-3-2 
GRANT OF AUTHORITY.  In consideration of the faithful performance and observance of the conditions and reservations hereinafter specified, the exclusive right is hereby granted by the Village of Hartford, Illinois to Charter Communications hereinafter referred to as the "Company", to erect, maintain, and operate a Community Antenna Television System for the interception, sale, and distribution of television and radio signals from the Company's antenna or studios to its subscribers' premises, all in accordance with the laws and regulations of the United States of America, the State of Illinois, and the ordinances and regulations of the Village, and for this purpose the company shall have the right to erect, maintain, and operate its equipment in, upon, along, across, above, over and under the streets, alleys, public ways, and public places now laid out or dedicated, and all extensions thereof and additions thereto in the Village.  The Company shall not commence any construction until any necessary approval from the Illinois Commerce Commission or the Federal Communications Commission is received.


8-3-3 
POLE USE. The poles used for the distribution system of the Company shall be those erected and maintained by the Illinois Bell Telephone Company, Union Electric Company and/or Illinois Power Company.  Where the use of poles owned by the Illinois Bell Telephone Company, Union Electric Company and/or Illinois Power Company is not practicable or mutually satisfactory and rental agreements 

cannot be entered into with said companies, the Company shall have the right to erect and maintain its own poles, as may be necessary for the proper construction and maintenance of the television distribution system provided, however, the Company shall obtain prior approval from the Village Engineer as to the necessity for and location of any new poles to be erected.  However, nothing in this Section shall preclude the Company from contracting with the Village or other utility now having pole lines in the Village to provide and maintain the transmission system of the Company, excepting that in any area being serviced by underground telephone and power lines, the television shall also be placed underground.


8-3-4 
PRESENT TELEVISION RECEPTION.  Installation shall be maintained in such a manner to avoid interference in any manner with the television reception already in existence in the areas served by the Company.


8-3-5 
INSTALLATION AND MAINTENANCE OF ATTACHMENTS.  The Company shall, at its own expense, make and maintain its attachments in safe condition and in thorough repair, and in a manner suitable to the Village and so as not to conflict with the use of said poles.


In the maintenance and operation of its television distribution system in the streets, alleys, and other public places, and in the course of any new construction or additions to its facilities, the Company shall proceed so as to cause the least possible inconvenience to the general public; any opening or obstruction in the streets or other public places made by the Company in the course of its operations shall be repaired at the expense of the Company in conformity with the Code of the Village.


8-3-6 
POLE ERECTION AND CONSTRUCTION. The Company's transmission and distribution system poles, and the wires and appurtenances thereon shall be located, erected and maintained so as not to endanger or interfere with the lives of persons, or interfere with new improvements the Village may deem proper to make, or to unnecessarily hinder to obstruct the free use of streets, alleys, bridges, or other public property.  Removal of poles or rearrangement of its facilities to avoid such interference shall be at the Company's expense.


8-3-7     
SPECIFICATIONS.  The Company's poles, cables, wires, and appliances, in each and every location, shall be erected and maintained in accordance with:


(A)

such requirements and specifications as the Village shall from time to time prescribe,

(B)

requirements and specifications of the National Electrical Safety Code, Sixth Edition, and the National Electrical Code of the National Board of Fire Underwriters,


(C)

any amendments or revisions of said codes or practices and


(D)

in compliance with any rules or orders (and in particular, General Order 160) now in affect or that may hereafter be issued by the Illinois Commerce Commission or other authority having jurisdiction.


All installation of equipment shall be of permanent nature, durable, and installed in accordance with good engineering practice.  The Company's service drops shall be installed in a neat and workmanlike manner including the house attachments so as to preserve the best overall appearance of power, telephone and television drops through the air and attached to buildings.  Television service drops are to be installed where practicable from the cable away from a pole so as to preserve climbing space on the pole.


In the event a customer discontinues community antenna television service and requests removal of the Company's service drop, such removal shall be accomplished in a neat and workmanlike manner at the Company's expense.


8-3-8

JOINT USAGE.  The Village shall cooperate with the Company by use of all legal means excepting Court action and excepting where conflicts of interests arise, in obtaining joint usage of poles owned or used by all holders of public licenses and franchises within the corporate limits of the Village.


The Company shall grant to the Village, free of expense, joint use of any and all poles owned by it for any proper municipal purpose acceptable to the Company, insofar as it may be done without interfering with the free use and enjoyment of the Company's own wires and fixtures, and the Village shall hold the Company harmless from any and all actions, causes of actions, or damage caused by replacing of the Village's wires or appurtenances upon poles of the Company.  Proper regard shall be given to all existing safety rules regarding construction and maintenance in effect at the time of construction.


8-3-9 
RELOCATION OF FACILITIES.  In the event that at any time during the period of this Article, the Village shall elect to alter or change the grade of any streets, alleys,
or other public ways, the Company, upon reasonable notice by the Village shall remove, release, and relocate its poles, wires, cables and underground conduits, manholes and other fixtures at its own expense.  Should the poles be moved by the property of the holder of any public franchise within the Village, the Company shall move its cables and appurtenances attached to the poles at its own expense, with the public franchise holder moving the poles at its own expense.


8-3-10 
TREE TRIMMING. The Company shall have the authority and is hereby required to trim trees upon and over-hanging streets, alleys, sidewalks, and public places of the Village to prevent the branches of such trees from coming in contact with the wires, cables, and distribution system components of the Company, all trimming to be done under the supervision and direction of the Village and at the sole expense of the Company.


8-3-11 
DAMAGES. The Company shall exercise special precaution to avoid damage to facilities of the Village and of others supported on said poles; and hereby assumes all responsibility for and agrees to indemnify the Village from and against any and all loss or damage, or claims therefore, resulting from the attachment to such poles of the Company's facilities and from any and all acts or omissions of the Company in connection therewith.  The Company shall make an immediate report to the Village of the occurrence of any loss or damage and hereby agrees to pay the cost incurred in making repairs to such facilities of the Village or others.


8-3-12 
INSURANCE.  The Company shall indemnify, protect and save harmless the Village from and against losses and physical damage to property, and bodily injury or death to persons, including payments made under any workmen's compensation law, which may arise out of or be caused by the erection, maintenance, presence, use or removal of all CATV equipment of any kind or nature whatsoever within the Village, or by any act of  the Company, its agents or employees, or in any way arising out of the granting of this franchise.  The Company shall carry insurance to protect itself and the Village from and  against all claims, demands, actions, judgments, costs, expenses and liabilities which may arise or result, directly or indirectly from or by reason of such loss, injury or damage.  The amounts of such insurance against liability due to physical damage to property shall be not less than Fifty Thousand Dollars ($50,000.00) as to any one claim and not less than Two Hundred Thousand Dollars ($200,000.00) aggregate in any single policy year; and against liability due to bodily injury or to death of persons, not less than One Hundred Thousand Dollars ($100,000.00) as to any one person, and not less than Three Hundred Thousand Dollars ($300,000.00) as to all such claims arising from any one accident.  The Company shall also carry such insurance as it deems necessary to protect it and the Village from all claims under the workmen's compensation laws in effect that may be applicable to the Company.  All insurance required by this Article shall be and remain in full force and effect for the entire period of this Article.  The policies of insurance, or a certified copy or copies thereof, shall be subject to approval by the Village Attorney of said Village and shall be deposited with and kept on file by the Village Clerk of the Village.


8-3-13   
RATES.  The Village may regulate the Company's rates as expressly provided by federal law.  (1992)  [NOTE:  No longer applicable.]

8-3-14 
SERVICE PROTECTION.  The distribution system shall be installed, operated and maintained in such a manner that no interference will be caused to the reception of signals from standard television broadcast stations or to the reception of signals transmitted by any communications service authorized by any Federal agency.

8-3-15 
UNAUTHORIZED USE OF SERVICE.  Persons receiving CATV service may not alter, extend or otherwise tamper with the Company's facilities to service more equipment than being contracted for.

8-3-16 
TECHNICAL STANDARDS.  All television signals impressed upon the distribution system shall be capable of being received on any television set of standard manufacture without the use of converters, special decoding equipment, or auxiliary circuits except for equipment required for closed circuit educational facilities.  Special converters may be used if necessary to expand the number of channels to be carried.

8-3-17 
POLICE POWER.  The Company shall at all times during the life of this permit be subject to all lawful exercise of the police power of the Village and to such reasonable regulations as the Village shall hereafter by ordinance provide.

8-3-18 
SALES OF SERVICE.  Neither the Company nor any of its officers or employees shall engage in the business of selling, repairing or adjusting television sets or other electronic instruments other than those owned by the Company.  This paragraph shall not be construed to restrict the Company from connecting their distribution system to television sets or other electronic instruments.

8-3-19 
TERMINATION.  The permit and rights herein granted shall cease, terminate and be void unless some portion of the system is in operation within twenty-four (24) months from the date of acceptance of this Article, providing nevertheless that the time allowed herein shall automatically be extended an additional six (6) months in the event construction is delayed by acts of God, or unforeseen circumstances beyond the control of the Company.

8-3-20 
SERVICE TO MUNICIPAL BUILDINGS AND SCHOOLS.  The Company agrees to and shall furnish without installation charge or a monthly service fee, six (6) connections to the Village Hall, one of which shall be directly into the Police Station facilities, and one connection to all fire houses and other municipal buildings designated by the Village Board and to all public and parochial elementary, secondary and college level schools located within the Village.

8-3-21 
STATIONS TO BE FURNISHED.  Upon the completion of the system upgrade, the Company shall provide a minimum of seventy-two (72) channels.  The service may be supplemented or altered at the Company’s sole discretion.  The Company agrees to provide the Village with notice of such changes no less than thirty (30) days in advance.  (1992)


8-3-22 
FRANCHISE FEE.  Grantee shall pay to the Franchising Authority a franchise fee equal to five percent (5%) of the gross revenues received by Grantee from the operation of the Cable System on an annual basis.  For the purpose of this Section, the twelve (12) month period applicable under the franchise for the computation of the franchise fee shall be a calendar year, unless otherwise agreed to in writing by the franchising authority and Grantee.  The franchise fee shall be due and payable ninety (90) days after the close of the preceding calendar year.  Calendar year runs from January 1st to December 31st.  Grantee showing the basis for the computation.  In no event, shall the franchise fee payments required to be paid by Grantee exceed five percent (5%) of gross revenues received by Grantee in any twelve (12) month period.  (10-07-86)

8-3-23 
UNDERGROUND FACILITIES. The Company, at its own expense, shall place its facilities underground in those areas of the Village where all the utilities are underground.  Before commencing any installation, repair, or maintenance work underground, at least twenty-four (24) hours advance notice will be given to the Superintendent of Streets or Director of Public Works and that all underground installation shall be at locations previously approved.


During installation of facilities, traffic shall not be blocked and adequate warning signs and barriers shall be installed and maintained.


The Company must furnish the Village with detailed maps showing the location of all underground facilities as built.


8-3-24 
APPROVAL OF CONSTRUCTION.  Wherever in this Article provision is made for approval of the Company's construction or facilities, such approval shall be given by the person designated by the Commissioner of the Department of Public Property.


8-3-25 
SALE OR TRANSFER.  The Company shall have the right to sell or transfer its plant or system and to transfer any rights under this franchise without approval of the Village Board, providing, however, that no sale or transfer shall be effective until the vendee or transferee has filed in the office of the Village Clerk an instrument, duly executed, reciting the fact of such sale or transfer, and accepting the terms of the franchise, and agreeing to perform all the conditions thereof.


8-3-26 
PENALTIES. Any violation by the Company, its vendee, lessee or successor, of the material provisions of this franchise, shall cause for the forfeiture of this franchise and all rights hereunder, provided that the Village shall first notify the Company in writing, of the condition or act on which the violation is charged, and the Company shall have thirty (30) days within which to remedy such condition or act, and provided further, that should it be impossible to correct the violation within the thirty (30) days, then the Company shall have a reasonable time to make the correction.  In the event that monies due from the Company to the Village hereunder are not paid when due, then the Village shall give thirty (30) days written notice on any incorporated or unincorporated areas and the percentage applicable to the Village.


The term "gross operating revenue" shall mean the total amount of money received by the Company from its monthly service charged to its subscribers.

8-3-27 
PURPOSE OF PAYMENT.  The payments provided for in this Article to be made to the Village are in payment by the Company to the Village for the use of the streets and alleys, and additional supervision, maintenance, inspection, regulation, burdens and costs to the Village occasioned by reason of the granting of the rights hereunder.

8-3-28
GENERAL TERMS.


(A)

Failure to enforce or insist upon compliance with any of the terms or conditions of this Article shall not constitute a waiver or relinquishment or any such terms or conditions, but the same shall be and remain at all times in full force and effect.


(B)

Nothing herein contained shall be construed as affecting the right or privileges previously conferred by the Village, by contract or otherwise, to others, not parties to this Article, to use any poles or space reserved for the Village's use on poles belonging to others, covered by this agreement; and the Village shall have the right to continue and extend such rights or privileges.  The attachment privileges herein granted shall at all times be subject to such contracts and arrangements.


(C)

No use under this Article however extended, of the Village's poles or of space reserved for the Village's use on poles belonging to others shall create or vest in the Company any ownership or property rights in the poles, but the Company's 

rights therein shall be and remain a mere license.  Nothing herein contained shall be construed to compel the Village to maintain any of the poles.


(D)

If any section, sentence, clause or phrase of this Article is for any reason held illegal, invalid, or unconstitutional, such invalidity shall not affect the validity of the Article and any portions in conflict are hereby repealed.

8-3-29 
TERM OF FRANCHISE.  The franchise and rights herein granted shall take effect and be in force from and after the final passage hereof, as required by law, and upon filing of acceptance by the Company with the Village Clerk, and shall continue in force and effect for a term of ten (10) years from the expiration of the existing franchise. (12-15-92)


8-3-30 
FINAL TERMINATION OF THE FRANCHISE.  Upon termination of the franchise the Company shall remove its cables, wires, and equipment from all poles of the Village and all space reserved for the Village's use on poles belonging to others.  If not so removed, the Village shall have the right to remove or have its contractor remove them at the risk, cost and expense of the Company and without any liability therefor.

8-3-31 
NOTICES.  Notices under this Article except as otherwise indicated shall be addressed to the Company by addressing same to its registered firm name: Charter Communications at its regular business address, and for the Village, to the Village Clerk, Hartford Village Hall, Hartford, Illinois.

8-3-32 
SERVICE AND SYSTEM MAINTENANCE.  The Company shall, at its own expense, at all times maintain and furnish telephone answering service and system maintenance service to subscribers daily during normal business hours.  The Company, in addition to having its telephone listed in the local telephone director, shall advise each of its subscribers in writing of such telephone number.
(1973)
ARTICLE IV – SMALL WIRELESS FACILITIES


8-4-1

PURPOSE AND SCOPE.

(A)

Purpose.  The purpose of this Article is to establish regulations, standards and procedures for the siting and collocation of small wireless facilities on rights-of-way within the Village’s jurisdiction, or outside the rights-of-way on property zoned by the Village exclusively for commercial or industrial use, in a manner that is consistent with the Act.

(B)

Conflicts with Other Ordinances.  This Article supersedes all ordinances or parts of ordinances adopted prior hereto that are in conflict herewith, to the extent of such with the exception that any small wireless facility agreements between the Village and wireless providers that relate to the collocation of small wireless facilities in the right-of-way, including the collocation of small wireless facilities on Village utility poles, that are in effect on June 1, 2018 shall remain in effect as prescribed by subparagraph (h) of Section 15 of the Wireless Facilities Deployment Act.

(C)

Conflicts with State and Federal Laws.  In the event that applicable federal or state laws or regulations conflict with the requirements of this Article, the wireless provider shall comply with the requirements of this Article to the maximum extent possible without violating federal or state laws or regulations.
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DEFINITIONS.  For the purposes of this Article, the following terms shall have the following meanings:

(A)

Antenna.  Communications equipment that transmits or receives electromagnetic radio frequency signals used in the provision of wireless services.


(B)

Applicable codes.  Uniform building, fire, electrical, plumbing, or mechanical codes adopted by a recognized national code organization or local amendments to those codes, including the National Electric Safety Code.

(C)

Applicant.  Any person who submits an application and is a wireless provider.

(D)

Application.  A request submitted by an applicant to the Village for a permit to collocate small wireless facilities, and a request that includes the installation of a new utility pole for such collocation, as well as any applicable fee for the review of such application.

(E)

Collocate or Collocation.  To install, mount, maintain, modify, operate, or replace wireless facilities on or adjacent to a wireless support structure or utility pole.

(F)

Communications Service.  Cable service, as defined in 47 U.S.C. 522(6), as amended; information service, as defined in 47 U.S.C. 153(24), as amended; telecommunications service, as defined in 47 U.S.C. 153(53), as amended; mobile service, as defined in 47 U.S.C. 153(53), as amended; or wireless service other than mobile service.

(G)

Communications Service Provider.  A cable operator, as defined in 47 U.S.C. 522(5), as amended; a provider of information service, as defined in 47 U.S.C. 153(24), as amended; a telecommunications carrier, as defined in 47 U.S.C. 153(51), as amended; or a wireless provider.

(H)

FCC.  The Federal Communications Commission of the United States.

(I)

Fee.  A one-time charge.

(J)

Historic District or Historic Landmark.  A building, property, or site, or group of buildings, properties, or sites that are either (i) listed in the National Register of Historic Places or formally determined eligible for listing by the Keeper of the National Register, the individual who has been delegated the authority by the federal agency to list properties and determine their eligibility of the National Register, in accordance with Section VI.D.I.a.i through Section VI.D.1.a.v of the Nationwide Programmatic Agreement codified at 47 CFR Part 1, Appendix C; or (ii) designated as a locally landmarked building, property, site, or historic district by an ordinance adopted by the Village pursuant to a preservation program that meets the requirements of the Certified Local Government Program of the Illinois State Historic Preservation Office or where such certification of the preservation program by the Illinois Historic Preservation Office is pending.

(K)

Law.  A federal or state statute, common law, code, rule, regulation, order, or local ordinance or resolution.

(L)

Micro Wireless Facility.  A small wireless facility that is not larger in dimension than twenty-four (24) inches in length, fifteen (15) inches in width, and twelve (12) inches in height and that has an exterior antenna, if any, no longer than eleven (11) inches.

(M)

Municipal Utility Pole.  A utility pole owned or operated by the Village in public rights-of-way.

(N)

Permit.  A written authorization required by the Village to perform an action or initiate, continue, or complete a project.

(O)

Person.  An individual, corporation, limited liability company, partnership, association, trust, or other entity or organization.

(P)

Public Safety Agency.  The functional division of the federal government, the State, a unit of local government, or a special purpose district located in whole or in part within this State, that provides or has authority to provide firefighting, police, ambulance, medical, or other emergency services to respond to and manage emergency incidents.

(Q)

Rate.  A recurring charge.

(R)

Right-of-way.  The area on, below, or above a public roadway, highway, street, public sidewalk, alley, or utility easement dedicated for compatible use.  The right-of-way does not include Village-owned aerial lines.

(S)

Small Wireless Facility.  A wireless facility that meets both of the following qualifications: (i) each antenna is located inside an enclosure of no more than six (6) cubic feet in volume or, in the case of an antenna that has exposed elements, the antenna and all of its exposed elements could fit within an imaginary enclosure of no more than six (6) cubic feet; and (ii) all other wireless equipment attached directly to a utility pole associated with the facility is cumulatively no more than twenty-five (25) cubic feet in volume.  The following types of associated ancillary equipment are not included in the calculation of equipment volume: electric meter, concealment elements, telecommunications demarcation box, ground-based enclosures, grounding equipment, power transfer switch, cut-off switch, and vertical cable runs for the connection of power and other services.

(T)

Utility Pole.  A pole or similar structure that is used in whole or in part by a communications service provider or for electric distribution, lighting, traffic control, or a similar function.

(U)

Wireless Facility.  Equipment at a fixed location that enables wireless communications between user equipment and a communications network, including: (i) equipment associated with wireless communications; and (ii) radio transceivers, antennas, coaxial or fiber-optic cable, regular and backup power supplies, and comparable equipment, regardless of technological configuration.  Wireless facility includes small wireless facilities.  Wireless facility does not include: (i) the structure or improvements on, under, or within which the equipment is collocated; or (ii) wireline backhaul facilities, coaxial or fiber optic cable that is between wireless support structures or utility poles or coaxial, or fiber optic cable that is otherwise not immediately adjacent to or directly associated with an antenna.

(V)

Wireless Infrastructure Provider.  Any person authorized to provide telecommunications service in the State that builds or installs wireless communication transmission equipment, wireless facilities, wireless support structures, or utility poles and that is not a wireless services provider but is acting as an agent or a contractor for a wireless services provider for the application submitted to the Village.

(W)

Wireless Provider.  A wireless infrastructure provider or a wireless services provider.

(X)

Wireless Services.  Any services provided to the general public, including a particular class of customers, and made available on a nondiscriminatory basis using licensed or unlicensed spectrum, whether at a fixed location or mobile, provided using wireless facilities.

(Y)

Wireless Services Provider.  A person who provides wireless services.

(Z)

Wireless Support Structure.  A freestanding structure, such as a monopole; tower, either guyed or self-supporting; billboard; or other existing or proposed structure designed to support or capable of supporting wireless facilities.  Wireless support structure does not include a utility pole.
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REGULATION OF SMALL WIRELESS FACILITIES.

(A)

Permitted Use.  Small wireless facilities shall be classified as permitted uses and subject to administrative review, except as provided in paragraph (C)(9) regarding Height Exceptions or Variances, but not subject to zoning review or approval if they are collocated (i) in rights-of-way in any zoning district, or (ii) outside rights-of-way in property zoned exclusively for commercial or industrial use.

(B)

Permit Required.  An applicant shall obtain one or more permits from the Village to collocate a small wireless facility.  An application shall be received and processed, and permits issued shall be subject to the following conditions and requirements:
(1)
Application Requirements.  A wireless provider shall provide the following information to the Village, together with the Village’s Small Cell Facilities Permit Application, as a condition of any permit application to collocate small wireless facilities on a utility pole or wireless support structure:
(a)
Site specific structural integrity and, for a municipal utility pole, make-ready analysis prepared by a structural engineer, as that term is defined in Section 4 of the Structural Engineering Practice Act of 1989;

(b)
The location where each proposed small wireless facility or utility pole would be installed and photographs of the location and its immediate surroundings depicting the utility poles or structures on which each proposed small wireless facility would be mounted or location where utility poles or structures would be installed.  This should include a depiction of the completed facility;

(c)
Specifications and drawings prepared by a structural engineer, as that term is defined in Section 4 of the Structural Engineering Practice Act of 1989, for each proposed small wireless facility covered by the application as it is proposed to be installed;

(d)
The equipment type and model numbers for the antennas and all other wireless equipment associated with the small wireless facility;

(e)
A proposed schedule for the installation and completion of each small wireless facility covered by the application, if approved; and

(f)
Certification that the collocation complies with the Collocation Requirements and Conditions contained herein, to the best of the applicant’s knowledge.

(g)
In the event that the proposed small wireless facility is to be attached to an existing pole owned by an entity other than the Village, the wireless provider shall provide legally competent evidence of the consent of the owner of such pole to the proposed collocation.

(2)
Application Process.  The Village shall process applications as follows:

(a)
The first completed application shall have priority over applications received by different applicants for collocation on the same utility pole or wireless support structure.

(b)
An application to collocate a small wireless facility on an existing utility pole or wireless support structure, or replacement of an existing utility pole or wireless support structure shall be processed on a nondiscriminatory basis and shall be deemed approved if the Village fails to approve or deny the application within ninety (90) days after the submission of a completed application.

However, if an applicant intends to proceed with the permitted activity on a deemed approved basis, the applicant shall notify 

the Village in writing of its intention to invoke the deemed approved remedy no sooner than seventy-five (75) days after the submission of a completed application.


The permit shall be deemed approved on the latter of the ninetieth (90th) day after submission of the complete application or the tenth (10th) day after the receipt of the deemed approved notice by the Village.  The receipt of the deemed approved notice shall not preclude the Village’s denial of the permit request within the time limits as provided under this Article.

(c)
An application to collocate a small wireless facility that includes the installation of a new utility pole shall be processed on a nondiscriminatory basis and deemed approved if the Village fails to approve or deny the application within one hundred twenty (120) days after the submission of a completed application.

However, if an applicant intends to proceed with the permitted activity on a deemed approved basis, the applicant shall notify the Village in writing of its intention to invoke the deemed approved remedy no sooner than one hundred fifty (105) days after the submission of a completed application.


The permit shall be deemed approved on the latter of the one hundred twentieth (120th) day after submission of the complete application or the tenth (10th) day after the receipt of the deemed approved notice by the Village.  The receipt of the deemed approved notice shall not preclude the Village’s denial of the permit request within the time limits as provided under this Article.

(d)
The Village shall deny an application which does not meet the requirements of this Article.

If the Village determines that applicable codes, ordinances or regulations that concern public safety, or the Collocation Requirements and Conditions contained herein require that the utility pole or wireless support structure be replaced before the requested collocation, approval shall be conditioned on the replacement of the utility pole or wireless support structure at the cost of the provider.


The Village shall document the basis for a denial, including the specific code provisions or application conditions on which the denial is based, and send the documentation to the applicant on or before the day the Village denies an application.


The applicant may cure the deficiencies identified by the Village and resubmit the revised application once within thirty (30) days after notice of denial is sent to the applicant without paying an additional application fee.  The Village shall approve or deny the revised application within thirty (30) days after the applicant resubmits the application or it is deemed approved.  Failure to resubmit the revised application within thirty (30) days of denial shall require the application to submit a new application with applicable fees, and recommencement of the Village’s review period.


The applicant must notify the Village in writing of its intention to proceed with the permitted activity on a deemed approved basis, which may be submitted with the revised application.


Any review of a revised application shall be limited to the deficiencies cited in the denial.  However, this revised application 

does not apply if the cure requires the review of a new location, new or different structure to be collocated upon, new antennas, or other wireless equipment associated with the small wireless facility.

(e)
Pole Attachment Agreement.  Within thirty (30) days after an approved permit to collocate a small wireless facility on a municipal utility pole, the Village and the applicant shall enter into a Master Pole Attachment Agreement, provided by the Village for the initial collocation on a municipal utility pole by the application.  For subsequent approved permits to collocate on a small wireless facility on a municipal utility pole, the Village and the applicant shall enter into a License Supplement of the Master Pole Attachment Agreement.  (See Addendum “A”)
(3)
Completeness of Application.  Within thirty (30) days after receiving an application, the Village shall determine whether the application is complete and notify the applicant.  If an application is incomplete, the Village must specifically identify the missing information.  An application shall be deemed complete if the Village fails to provide notification to the applicant within thirty (30) days after all documents, information and fees specifically enumerated in the Village’s permit application form are submitted by the applicant to the Village.

Processing deadlines are tolled from the time the Village sends the notice of incompleteness to the time the applicant provides the missing information.

(4)
Tolling.  The time period for applications may be further tolled by:
(a)
An express written agreement by both the applicant and the Village; or 
(b)
A local, State or federal disaster declaration or similar emergency that causes the delay.
(5)
Consolidated Applications.  An applicant seeking to collocate small wireless facilities within the jurisdiction of the Village shall be allowed, at the applicant’s discretion, to file a consolidated application and receive a single permit for the collocation of up to twenty-five (25) small wireless facilities if the collocations each involve substantially the same type of small wireless facility and substantially the same type of structure.

If an application includes multiple small wireless facilities, the Village may remove small wireless facility collocations from the application and treat separately small wireless facility collocations for which incomplete information has been provided or that do not qualify for consolidated treatment or that are denied.  The Village may issue separate permits for each collocation that is approved in a consolidated application.

(6)
Duration of Permits.  The duration of a permit shall be for a period of not less than five (5) years, and the permit shall be renewed for equivalent durations unless the Village makes a finding that the small wireless facilities or the new or modified utility pole do not comply with the applicable Village codes or any provision, condition or requirement contained in this Article.

If the Act is repealed as provided in Section 90 therein, renewals of permits shall be subject to the applicable Village code provisions or regulations in effect at the time of renewal.

(7)
Means of Submitting Applications.  Applicants shall submit applications, supporting information and notices to the Village by personal delivery at the Village’s designated place of business, by regular 

mail postmarked on the date due or by any other commonly used means, including electronic mail.

(C)

Collocation Requirements and Conditions.
(1)
Public Safety Space Reservation.  The Village may reserve space on municipal utility poles for future public safety uses, for the Village’s electric utility uses, or both, but a reservation of space may not preclude the collocation of a small wireless facility unless the Village reasonably determines that the municipal utility pole cannot accommodate both uses.
(2)
Installation and Maintenance.  The wireless provider shall install, maintain, repair and modify its small wireless facilities in safe condition and good repair and in compliance with the requirements and conditions of this Article,  The wireless provider shall ensure that its employees, agents or contracts that perform work in connection with its small wireless facilities are adequately trained and skilled in accordance with all applicable industry and governmental standards and regulations.
(3)
No Interference with Public Safety Communication Frequencies.  The wireless provider’s operation of the small wireless facilities shall not interfere with the frequencies used by a public safety agency for public safety communications.

A wireless provider shall install small wireless facilities of the type and frequency that will not cause unacceptable interference with a public safety agency’s communications equipment.


Unacceptable interference will be determined by and measured in accordance with industry standards and the FCC’s regulations addressing unacceptable interference to public safety spectrum or any other spectrum licensed by a public safety agency.


If a small wireless facility causes such interference, and the wireless provider has been given written notice of the interference by the public safety agency, the wireless provider, at its own expense, shall remedy the interference in a manner consistent with the abatement and resolution procedures for interference with public safety spectrum established by the FCC including 47 CFR 22.970 through 47 CFR 22.973 and 47 CFR 90.672 through 47 CFR 90.675.


The Village may terminate a permit for a small wireless facility based on such interference if the wireless provider is not in compliance with the Code of Federal Regulations cited in the previous paragraph.  Failure to remedy the interference as required herein shall constitute a public nuisance.

(4)
The wireless provider shall not collocate small wireless facilities on Village utility poles that are part of an electric distribution or transmission system within the communication worker safety zone of the pole or the electric supply zone of the pole.

However, the antenna and support equipment of the small wireless facility may be located in the communications space on the Village utility pole and on the top of the pole, if not otherwise unavailable, if the wireless provider complies with applicable codes for work involving the top of the pole.

For purposes of this subparagraph, the terms “communications space”, “communication worker safety zone”, and “electric supply zone” have the meanings given to those terms in the National Electric Safety Code as published by the Institute of Electrical and Electronics Engineers.

(5)
The wireless provider shall comply with all applicable codes and local code provisions or regulations that concern public safety.
(6)
The wireless provider shall comply with written design standards that are generally applicable for decorative utility poles, or reasonable stealth, concealment and aesthetic requirements that are set forth in a Village ordinance, written policy adopted by the Village, a comprehensive plan or other written design plan that applies to other occupiers of the rights-of-way, including on a historic landmark or in a historic district.
(7)
Alternate Placements.  Except as provided in this Collocation Requirements and Conditions Section, a wireless provider shall not be required to collocation small wireless facilities on any specific utility pole, or category of utility poles, or be required to collocate multiple antenna systems on a single utility pole.  However, with respect to an application for the collocation of a small wireless facility associated with a new utility pole, the Village may propose that the small wireless facility be collocated on an existing utility pole or existing wireless support structure within one hundred (100) feet of the proposed collocation, which the applicant shall accept if it has the right to use the alternate structure on reasonable terms and conditions, and the alternate location and structure does not impose technical limits or additional material costs as determined by the applicant.

If the applicant refuses a collocation proposed by the Village, the applicant shall provide written certification describing the property rights, technical limits or material cost reasons the alternate location does not satisfy the criteria in this paragraph.

(8)
Height Limitations.  The maximum height of a small wireless facility shall be no more than ten (10) feet above the utility pole or wireless support structure on which the small wireless facility is collocated.

New or replacement utility poles or wireless support structures on which small wireless facilities are collocated may not exceed the higher of:

(a)
ten (10) feet in height above the tallest existing utility pole, other than a utility pole supporting only wireless facilities, that is in place on the date the application is submitted to the Village, that is located within three hundred (300) feet of the new or replacement utility pole or wireless support structure and that is in the same right-of-way within the jurisdictional boundary of the Village, provided the Village may designate which intersecting right-of-way within three hundred (300) feet of the proposed utility pole or wireless support structures shall control the height limitation for such facility; or
(b)
forty-five (45) feet above ground level.
(9)
Height Exceptions or Variances.  If an applicant proposes a height for a new or replacement pole in excess of the above height limitations on which the small wireless facility is proposed for collocation, the applicant shall apply for a variance in conformance with procedures, terms and conditions set forth in Section 33-4-21 of the Village Code.
(10)
Contractual Design Requirements.  The wireless provider shall comply with requirements that are imposed by a contract between the Village and a private property owner that concern design or construction standards applicable to utility poles and ground-mounted equipment located in the right-of-way.
(11)
Ground-Mounted Equipment Spacing.  The wireless provider shall comply with applicable spacing requirements in applicable codes and ordinances concerning the location of ground-mounted equipment located in the right-of-way if the requirements include a waiver, zoning or other process that addresses wireless provider requests for exception or variance and do not prohibit granting of such exceptions or variances.
(12)
Undergrounding Regulations.  The wireless provider shall comply with local code provisions or regulations concerning undergrounding requirements that prohibit the installation of new or the modification of existing utility poles in a right-of-way without prior approval if the requirements include a waiver, zoning or other process that addresses requests to install such new utility poles or modify such existing utility poles and do not prohibit the replacement of utility poles.
(13)
Collocation Completion Deadline.  Collocation for which a permit is granted shall be completed within one hundred eighty (180) days after issuance of the permit, unless the Village and the wireless provider agree to extend this period or a delay is caused by make-ready work for a municipal utility pole or by the lack of commercial power or backhaul availability at the site, provided the wireless provider has made a timely request within sixty (60) days after the issuance of the permit for commercial power or backhaul services, and the additional time to complete installation does not exceed three hundred sixty (360) days after issuance of the permit.  Otherwise, the permit shall be void unless the Village grants an extension in writing to the applicant.

(D)

Application Fees.  Application fees are imposed as follows:
(1)
Applicant shall pay an application fee of Six Hundred Fifty Dollars ($650.00) for an application to collocate a single small wireless facility on an existing utility pole or wireless support structure, and Three Hundred Fifty Dollars ($350.00) for each small wireless facility addressed in a consolidated application to collocate more than one small wireless facility on existing utility poles or wireless support structures.
(2)
Applicant shall pay an application fee of One Thousand Dollars ($1,000.00) for each small wireless facility addressed in an application that includes the installation of a new utility pole for such collocation.
(3)
Notwithstanding any contrary provision of State law or local ordinance, applications pursuant to this Section shall be accompanied by the required application fee.  Application fees shall be non-refundable.
(4)
The Village shall not require an application, approval or permit, or require any fees or other charges, from a communications service provider authorized to occupy the rights-of-way, for:
(a)
routine maintenance;
(b)
the replacement of wireless facilities with wireless facilities that are substantially similar, the same size, or smaller if the wireless provider notifies the Village at least ten (10) days prior to the planned replacement and includes equipment specifications for the replacement of equipment consistent with subsection (d) under the Section titled Application Requirements; or
(c)
the installation, placement, maintenance, operation or replacement of micro wireless facilities suspended on cables that are strung between existing utility poles in compliance with applicable safety codes.
(5)
Wireless providers shall secure a permit from the Village to work within rights-of-way for activities that affect traffic patterns or require lane closures.

(E)

Exceptions to Applicability.  Nothing in this Article authorizes a person to collocate small wireless facilities on:
(1)
property owned by a private party or property owned or controlled by the Village or another unit of local government that is not located within rights-of-way, or a privately-owned utility pole or wireless support structure without the consent of the property owner;
(2)
property owned, leased, or controlled by a park district, forest preserve district, or conservation district for public park, recreation or conservation purposes without the consent of the affected district, excluding the placement of facilities on rights-of-way located in an affected district that are under the jurisdiction and control of a different unit of local government as provided by the Illinois Highway Code; or
(3)
property owned by a rail carrier registered under Section 18c-7201 of the Illinois Vehicle Code, Metra Commuter Rail or any other public commuter rail service, or an electric utility as defined in Section 16-102 of the Public Utilities Act, without the consent of the rail carrier, public commuter rail service, or electric utility.  The provisions of this Article do not apply to an electric or gas public utility or such utility’s wireless facilities if the facilities are being used, developed and maintained consistent with the provisions of subsection (i) of Section 16-108.5 of the Public Utilities Act.

For the purposes of this subsection, “public utility” has the meaning given to that term in Section 3-105 of the Public Utilities Act.  Nothing in this Article shall be construed to relieve any person from any requirement (a) to obtain a franchise or a State-issued authorization to offer cable service or video service or (b) to obtain any required permission to install, place, maintain, or operate communications facilities, other than small wireless facilities subject to this Article.


(F)

Pre-Existing Agreements.  Existing agreements between the Village and wireless providers that relate to the collocation of small wireless facilities in the right-of-way, including the collocation of small wireless facilities on Village utility poles, that are in effect on June 1, 2018, remain in effect for all small wireless facilities collocated on the Village’s utility poles pursuant to applications submitted to the Village before June 1, 2018, subject to applicable termination provisions contained therein.  Agreements entered into after June 1, 2018, shall comply with this Article.

A wireless provider that has an existing agreement with the Village on the effective date of the Act may accept the rates, fees and terms that the Village makes available under this Article for the collocation of small wireless facilities or the installation of new utility poles for the collocation of small wireless facilities that are the subject of an application submitted two (2) or more years after the effective date of the Act by notifying the Village that it opts to accept such rates, fees and terms.  The existing agreement remains in effect, subject to applicable termination provisions, for the small wireless facilities the wireless provider has collocated on the Village’s utility poles pursuant to applications submitted to the Village before the wireless provider provides such notice and exercises it option under this paragraph.


(G)

Annual Recurring Rate.  A wireless provider shall pay to the Village an annual recurring rate to collocate a small wireless facility on a Village utility pole located in a right-of-way that equals (i) Two Hundred Dollars ($200.00) per year or (ii) the actual, direct and reasonable costs related to the wireless provider’s use of space on the Village utility pole.

If the Village has not billed the wireless provider actual and direct costs, the fee shall be Two Hundred Dollars ($200.00) payable on the first day after the first annual anniversary of the issuance of the permit or notice of intent to collocate, and on each annual anniversary date thereafter.


(H)

Abandonment.  A small wireless facility that is not operated for a continuous period of twelve (12) months shall be considered abandoned.  The owner of the facility shall remove the small wireless facility within ninety (90) days after receipt of written notice from the Village notifying the wireless provider of the abandonment.

The notice shall be sent by certified or registered mail, return receipt requested, by the Village to the owner at the last known address of the wireless provider.  If the small wireless facility is not removed within ninety (90) days of such notice, the Village may remove or cause the removal of such facility pursuant to the terms of its pole attachment agreement for municipal utility poles or through whatever actions are provided for abatement of nuisances or by other law for removal and cost recovery.


A wireless provider shall provide written notice to the Village if it sells or transfers small wireless facilities within the jurisdiction of the Village.  Such notice shall include the name and contact information of the new wireless provider.
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DISPUTE RESOLUTION.  The Circuit Court of Madison County shall have exclusive jurisdiction to resolve all disputes arising under the Small Wireless Facilities Deployment Act.  Pending resolution of a dispute concerning rates for collocation of small wireless facilities on municipal utility poles within the right-of-way, the Village shall allow the collocating person to collocate on its poles at annual rates of no more than Two Hundred Dollars ($200.00) per year per municipal utility pole, with rates to be determined upon final resolution of the dispute.

8-4-5

INDEMNIFICATION.  A wireless provider shall indemnify and hold the Village harmless against any and all liability or loss from personal injury or property damage resulting from or arising out of, in whole or in part, the use or occupancy of the Village improvements or right-of-way associated with such improvements by the wireless provider or its employees, agents, or contractors arising out of the rights and privileges granted under this Article and the Act.  A wireless provider has no obligation to indemnify or hold harmless against any liabilities and losses as may be due to or caused by the sole negligence of the Village or its employees or agents.  A wireless provider shall further waive any claims that they may have against the Village with respect to consequential, incidental, or special damages, however caused, based on the theory of liability.
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INSURANCE.  The wireless provider shall carry, at the wireless provider’s own cost and expense, the following insurance:

(A)

property insurance for its property’s replacement cost against all risks;


(B)

workers’ compensation insurance, as required by law; OR


(C)

commercial general liability insurance with respect to its activities on the Village improvements or rights-of-way to afford minimum protection limits consistent with its requirements of other users of Village improvements or rights-of-way, including coverage for bodily injury and property damage.


The wireless provider shall include the Village as an additional insured on the commercial general liability policy and provide certification and documentation of inclusion of the Village in a commercial general liability policy prior to the collocation of any wireless facility.


A wireless provider may self-insure all or a portion of the insurance coverage and limit requirement required by the Village.  A wireless provider that self-insures is not required, to the extent of the self-insurance, to comply with the requirement for the name of additional insureds under this Section.  A wireless provider that elects to self-insure shall provide to the Village evidence sufficient to demonstrate its financial ability to self-insure the insurance coverage limits required by the Village.
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SEVERABILITY.  If any provision of this Article or application thereof to any person or circumstances is ruled unconstitutional or otherwise invalid, such invalidity shall not affect other provisions or applications of this Article that can be given effect without the invalid application or provision, and each invalid provision or invalid application of this Article is severable.
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EFFECTIVE DATE.  This Article shall be in full force and effect from and after its passage and approval, as required by law.
(Ord. No. 2018-334; 08-21-18)
ADDENDUM “A”
VILLAGE OF HARTFORD

MASTER POLE ATTACHMENT AGREEMENT


This Master Pole Attachment Agreement (Agreement) made this 

 day of 




, 2018, between the Village of Hartford, Illinois, a municipal corporation, with its principal offices located at 140 West Hawthorne, Hartford, Illinois, hereinafter designated LICENSOR and 






, with its principal offices at 







, hereinafter designated LICENSEE.  LICENSOR and LICENSEE are at times collectively referred to hereinafter as the “Parties” or individually as the “Party.”

WITNESSETH


WHEREAS, LICENSOR is the owner, of certain utility poles, wireless support structures, and/or real property, which are located within the geographic area of a license to provide wireless services licensed by the Federal Communications Commission (FCC) to LICENSEE; and


WHEREAS, LICENSEE desires to install, maintain and operate small wireless facilities in and/or upon certain of LICENSOR’S utility poles, wireless support structures and/or real property, and


WHEREAS, LICENSOR and LICENSEE acknowledge that any term used in this Agreement that is defined in Section 2 of the Small Wireless Facilities Deployment Ordinance (Ordinance No. 2018-O-334 as now or hereafter amended) shall have the meaning provided therein; and


WHEREAS, LICENSOR and LICENSEE acknowledge that the terms of this Agreement are nondiscriminatory, competitively neutral and commercially reasonable. 


WHEREAS, LICENSOR and LICENSEE desire to enter into this Agreement to define the general terms and conditions which would govern their relationship with respect to particular sites at which LICENSOR may wish to permit LICENSEE to install, maintain and operate small wireless facilities as hereinafter set forth; and


WHEREAS, the LICENSOR and LICENSEE intend to promote the expansion of communications services in a manner consistent with the Small Wireless Facilities Deployment Act, the Illinois Cable and Video Competition Act, the Illinois Telephone Company Act, the Telecommunications Act of 1996, the Middle-Class Tax Relief and Job Creation Act of 2012, the Simplified Municipal Telecommunications Tax Act, 35 ILCS 636/5-1, et seq. and Federal Communication Commission Regulations; and


WHEREAS, LICENSOR and LICENSEE acknowledge that they will enter into a License Supplement (Supplement), a copy of which is attached hereto as Exhibit A, with respect to any particular location or site which the Parties agree to license; and

WHEREAS, the Parties acknowledge that different related entities may operate or conduct the business of LICENSEE in different geographic areas and as a result, each Supplement may be signed by LICENSEE affiliated entities as further described herein, as appropriate based upon the entity holding the FCC license in the subject geographic location.

NOW, THEREFORE, in consideration of the mutual covenants contained herein and intending to be legally bound hereby, the Parties hereto agree as follows:

1.
Premises.  Pursuant to all of the terms and conditions of this Agreement and the applicable Supplement, LICENSOR agrees to license to LICENSEE that certain space on or upon LICENSOR’S utility poles, and/or wireless support structures as more fully described in each Supplement to be executed by the Parties hereinafter referred to as the “Premises,” for the installation, operation, maintenance, repair and modification of small wireless facilities; together with the non-exclusive right of ingress and egress from a public right-of-way, seven (7) days a week, twenty-four (24) hours a day, over the Property (as defined below) and to and from the Premises for the purpose of installation, operation, maintenance, repair and modification of LICENSEE’s small wireless facilities.  The LICENSOR’s utility poles, wireless support structures and other poles and towers are hereinafter referred to as “Pole” and the entirety of the LICENSOR’s property is hereinafter referred to as “Property.”  In the event there are not sufficient electric, and telephone, cable or fiber utility sources located at the Premises or on the Property, LICENSOR agrees to grant LICENSEE the right to install such utilities on, over and/or under the Property and to the Premises as necessary for LICENSEE to operate its communications facility, but only from duly authorized provider of such utilities, provided the location of such utilities shall be designated by LICENSOR.
2.
Permit Application.  For each small wireless facility, LICENSEE shall submit an application to LICENSOR for permit that includes:
a.
Site specific structural integrity and, for LICENSOR’s utility pole or wireless support structure, make-ready analysis prepared by a structural engineer, as that term is defined in Section 4 of the Structural Engineering Practice Act of 1989;

b.
The location where each proposed small wireless facility or utility pole would be installed and photographs of the location and its immediate surroundings depicting the utility poles or structures on which each proposed small wireless facility would be mounted or location-where utility poles or structures would be installed.  This should include a depiction of the completed facility.

c.
Specifications and drawings prepared by a structural engineer, as that term is defined in Section 4 of the Structural Engineering Practice Act of 1989, for each proposed small wireless facility covered by the application as it is proposed to be installed;

d.
The equipment type and model numbers for the antennas and all other wireless equipment associated with the small wireless facility;

e.
A proposed schedule for the installation and completion of each small wireless facility covered by the application, if approved; and

f.
Certification that the collocation complies with LICENSOR’s Small Wireless Facilities Ordinance requirements, to the best of the applicant’s knowledge.

g.
The application fee due.

3.
Application Fees.  Application fees are subject to the following requirements:
a.
LICENSEE shall pay an application fee of Six Hundred Fifty Dollars ($650.00) for an application to collocate a single small wireless facility on an existing utility pole or wireless support structure and Three Hundred Fifty Dollars ($350.00) for each small wireless facility addressed in a consolidated application to collocate more than one small wireless facility on existing utility poles or wireless support structure.
b.
LICENSEE shall pay an application fee of One Thousand Dollars ($1,000.00) for each small wireless facility addressed in an application that includes the installation of a new utility pole for such collocation.
c.
Notwithstanding any contrary provision of State law or local ordinance, applications pursuant to this Section must be accompanied by the required application fee.
d.
LICENSOR shall not require an application, approval, or permit, or require any fees or other charges, from LICENSEE, for:
i.
routine maintenance; or

ii.
the replacement of wireless facilities with wireless facilities that are substantially similar, the same size, or smaller if LICENSEE notifies LICENSOR at least ten (10) days prior to the planned replacement and includes equipment specifications for the replacement of equipment consistent with the requirements of this Agreement; or

iii.
the installation, placement, maintenance, operation, or replacement of small wireless facilities that are suspended on cables that are strung between existing utility poles in compliance with applicable safety codes, provided this provision does not authorize such facilities to be suspended from municipal electric lines, if any.


LICENSEE shall secure a permit from LICENSOR to work within rights-of-way for activities that affect traffic patterns or require lane closures.
4.
Requirements.
a.
LICENSEE’s operation of the small wireless facilities shall not interfere with the frequencies used by a public safety agency for public safety communications.  LICENSEE shall install small wireless facilities of the type and frequency that will not cause unacceptable interference with a public safety agency’s communications equipment.  Unacceptable interference will be determined by and measured in accordance with industry standards and the FCC’s regulations addressing unacceptable interference to public safety spectrum or any other spectrum or any other spectrum licensed by a public safety agency.  If a small wireless facility causes such interference, and LICENSEE has been given written notice of the interference by the public safety agency, LICENSEE, at its own expense, shall take all reasonable steps necessary to correct and eliminate the interference, including, but not limited to, powering down the small wireless facility and later powering up the small wireless facility for intermittent testing, if necessary.  The LICENSOR may terminate a permit for a small wireless facility based on such interference if LICENSEE is not making a good faith effort to remedy the problem in a manner consistent with the abatement and resolution procedures for interference with public safety spectrum established by the FCC including 47 CFR 22.970 through 47 CFR 22.973 and 47 CFR 90.672 through 47 CFR 90.675.
b.
LICENSEE shall not install devices on the existing utility pole or wireless support structure that extend beyond ten (10) feet of the poles existing height.
c.
LICENSEE shall install pole mounted equipment at a minimum of eight (8) feet from the ground.
d.
LICENSEE shall be limited to one (1) cabinet or other ground mounted device for ground mounted installations.
e.
LICENSEE shall paint antennas, mounting hardware, and other devices to match or complement the structure upon which they are being mounted.
f.
LICENSEE shall comply with all the terms and conditions of LICENSOR’s Chapter 33 Article IV of the Village Code, as now or hereafter amended in regard to construction of utility facilities.
g.
LICENSEE shall comply with requirements that are imposed by a contract between the LICENSOR and a private property owner that concern design or construction standards applicable to utility poles and ground-mounted equipment located in the right-of-way.
h.
LICENSEE shall comply with applicable spacing requirements in Chapter 33 Article IV of the Village Code, as now or hereafter amended, concerning the location of ground-mounted equipment located in the right-of-way.  (NOTE: the requirements must include a waiver, zoning or other process that addresses wireless provider requests for exception or variance and do not prohibit granting of such exceptions or variances.)
i.
LICENSEE shall comply with Chapter 33 Article IV of the Village Code, as now or hereafter amended, concerning undergrounding requirements or determinations from the municipal officer or employee in charge of municipal utilities, if any. (NOTE: the requirements must include a waiver, zoning or other process that addresses wireless provider requests for exception or variance and do not prohibit granting of such exceptions or variances.)
j.
LICENSEE shall comply with Chapter 33 Article IV of the Village Code, as now or hereafter amended, for construction and public safety in the rights-of-way, including, but not limited to, wiring and cabling requirements, grounding requirements, utility pole extension requirements, and signage limitations; and shall comply with reasonable and nondiscriminatory requirements that are consistent with PA 100-0585 and adopted by LICENSOR regulating the location, size, surface area and height of small wireless facilities, or the abandonment and removal of small wireless facilities.
k.
LICENSEE shall not collocate small wireless facilities within the communication worker safety zone of the pole or the electric supply zone of the pole on LICENSOR utility poles that are part of an electric distribution or transmission system.  However, the antenna and support equipment of the small wireless facility may be located in the communications space on the LICENSOR utility pole and on the top of the pole, if not otherwise unavailable, if LICENSEE complies with Chapter 33 Article IV of the Village Code, as now or hereafter amended, for work involving the top of the pole.  For purposes of this subparagraph, the terms “communications space”, “communication worker safety zone”, and “electric supply zone” have the meanings given to those terms in the national Electric Safety Code as published by the Institute of Electrical and Electronics Engineers.
l.
LICENSEE shall comply with Chapter 33 Article IV of the Village Code, as now or hereafter amended, that concerns public safety.
m.
LICENSEE shall install, maintain, repair and modify its small wireless facilities in safe condition and good repair and in compliance with the requirements and conditions of this Agreement.  LICENSEE shall ensure that its employees, agents or contractors that perform work in connection with its small wireless facilities are adequately trained and skilled in accordance with all applicable industry and governmental standards and regulations.
5.
Application Process.  LICENSOR shall process applications as follows:
a.
An application to collocate a small wireless facility on an existing utility pole, replacement of an existing utility pole or wireless support structure owned or controlled by LICENSOR shall be processed by LICENSOR and deemed approved if LICENSOR fails to approve or deny the application within ninety (90) days.  However, if LICENSEE intends to proceed with the permitted activity on a deemed approved basis, LICENSEE must notify LICENSOR in writing of its intention to invoke the deemed approved remedy no sooner than seventy-five (75) days after the submission of a completed application.  The permit shall be deemed approved on the latter of the ninetieth (90th) day after submission of the completed application or the tenth (10th) day after the receipt of the deemed approved notice by LICENSOR.  The receipt of the deemed approved notice shall not preclude LICENSOR’s denial of the permit request within the time limits as provided under any other applicable ordinance.
b.
An application to collocate a small wireless facility that includes the installation of a new utility pole shall be processed and deemed approved if LICENSOR fails to approve or deny the application within one hundred twenty (120) days.  However, if LICENSEE applicant intends to proceed with the permitted activity on a deemed approved basis, the applicant must notify LICENSOR in writing of its intention to invoke the deemed approved remedy no sooner than one hundred five (105) days after the submission of a completed application.  The permit shall be deemed approved on the latter of the one hundred twentieth (120th) day after submission of the complete application or the tenth (10th) day after the receipt of the deemed approved notice by LICENSOR.  The receipt of the deemed approved notice shall not preclude LICENSOR’s denial of the permit request within the time limits as provided under Ordinance 2018-O-334 as now or hereafter amended.
c.
LICENSOR shall approve an application unless the application does not meet the requirements of Ordinance 2018-O-334, as now or hereafter amended.
d.
If LICENSOR determines that applicable codes, local code provisions or regulations that concern public safety, or the Requirements of Ordinance 2018-O-334 require that the utility pole or wireless support structure be replaced before the requested collocation, approval may be conditioned on the replacement of the utility pole or wireless support structure at the cost of LICENSEE.  LICENSOR must document the basis for a denial, including the specific code provisions or application conditions on which the denial was based and send the documentation to LICENSEE on or before the day LICENSOR denies an application.  LICENSEE may cure the deficiencies identified by LICENSOR and resubmit the revised application once within thirty (30) days after notice of denial is sent to the applicant without paying and additional application fee.  LICENSOR shall approve or deny the revised application within thirty (30) days after LICENSEE resubmits the application or it is deemed approved.  However, LICENSEE must notify LICENSOR in writing of its intention to proceed with the permitted activity on a deemed approved basis, which may be submitted with the resubmitted application.  Any subsequent review shall be limited to the deficiencies cited in the denial.  However, this revised application cure does not apply if the cure requires the review of a new location, new or different structure to be collocated upon, new antennas, or other wireless equipment associated with the small wireless facility.
e.
Completeness of Application.  Within thirty (30) days after receiving an application, the LICENSOR shall determine whether the application is complete and notify the applicant.  If an application is incomplete, the LICENSOR shall specifically identify the missing information.  An application shall be deemed complete if the LICENSOR fails to provide notification to the applicant within thirty (30) DAYS after all documents, information and fees specifically enumerated in the LICENSOR’s permit application form are submitted by the application to the LICENSOR.  Processing deadlines are tolled from the time the LICENSOR sends the notice of incompleteness to the time the applicant provides the missing information.
f.
Tolling.  The time period for applications may be further tolled by the express agreement in writing by both LICENSOR and LICENSEE; or a local, State or federal disaster declaration or similar emergency that causes the delay.
g.
Consolidated Applications.  A LICENSEE seeking to collocate small wireless facilities within the jurisdiction of LICENSOR shall be allowed, at LICENSEE’s discretion, to file a consolidated application and receive a single permit for the collocation of up to twenty-five (25) small wireless facilities if the collocations each involve substantially the same type of small wireless facility and substantially the same type of structure.  If an application includes multiple small wireless facilities, LICENSOR may remove small wireless facility collocations from the application and treat separately small wireless facility collocations for which incomplete information has been provided or that do not qualify for consolidated treatment or that are denied.  LICENSOR may issue separate permits for each collocation that is approved in a consolidated application.
6.
Collocation Completion Deadline.  Collocation for which a permit is granted shall be completed within one hundred eighty (180) days after issuance of the permit, unless LICENSOR and LICENSEE agree to extend this period or a delay is caused by make-ready work for a LICENSOR utility pole or by the lack of commercial power or backhaul availability at the site, provided LICENSEE has made a timely request within sixty (60) days after the issuance of the permit for commercial power or backhaul services, and the additional time to complete installation does not exceed three hundred sixty (360) days after issuance of the permit.  Otherwise, the permit shall be void unless LICENSOR grants an extension in writing to the LICENSEE.
7.
Duration of Permits and Supplements.  The duration of a permit and the initial Supplement shall be for a period of (not less than five (5) years), and the permit and Supplement shall be renewed for equivalent durations unless LICENSOR makes a finding that the small wireless facilities or the new or modified utility pole do not comply with the applicable codes or local code provisions or regulations in Ordinance 2018-O-334 as now or hereafter amended.  If P.A. 100-0585 is repealed as provided in Section 90 of the Act, renewals of permits shall be subject to the LICENSOR’s code provisions or regulations in effect at the time of renewal.
8.
Extensions.  Each Supplement may be extended for additional five (5) year terms unless LICENSEE terminates it at the end of the then current term by giving LICENSOR written notice of the intent to terminate at least three (3) months prior to the end of the then current term.  The initial term and all extensions under a Supplement shall be collectively referred to herein as the “Term.”  Notwithstanding anything herein, after the expiration of this Agreement, its terms and conditions shall survive and govern with respect to any remaining Supplements in effect until their expiration or termination.
9.
Rental.  Each Supplement shall be effective as of the date of execution by both Parties (the “Effective Date”), provided, however, the initial term of each Supplement shall be for five (5) years and shall commence on the first day of the month following the date that LICENSEE commences installation of the equipment on the Premises (the “Commencement Date”) at which time rental payments shall commence and be due at a total annual rental as set forth in the Supplement, to be paid in advance annually on the Commencement Date and on each anniversary of it in advance, to the LICENSOR in the Supplement (unless LESSOR otherwise designates another payee and provides notice to LICENSEE).  LICENSOR and LICENSEE acknowledge and agree that the initial rental payment for each Supplement shall not actually be sent by LICENSEE until thirty (30) days after the Commencement Date.  LICENSOR and LICENSEE agree that they shall acknowledge in writing the Commencement Date of each Supplement.  Rental for the use of any poles pursuant to this Agreement, shall be an annual fee of Two Hundred Dollars ($200.00) per each wireless facility which LICENSEE attaches to LICENSOR’s pole.  Thereafter, rent will be due at each annual anniversary of the “Commencement Date” of the applicable Supplement.  Upon agreement of the Parties, LICENSEE may pay rent by electronic funds transfer and in such event, LICENSOR agrees to provide to LICENSEE bank routing information for such purpose upon request of LICENSEE.
10.
Abandonment.  A small wireless facility that is not operated for a continuous period of twelve (12) months shall be considered abandoned and the LICENSEE must remove the small wireless facility within ninety (90) days after receipt of written notice from LICENSOR notifying LICENSEE of the abandonment.

The notice shall be sent by certified or registered mail, return receipt requested, by LICENSOR to the LICENSEE at the last known address of LICENSEE.  If the small wireless facility is not removed within ninety (90) days of such notice, LICENSOR may remove or cause the removal of such facility and charge said costs to the LICENSEE.


LICENSEE shall provide written notice to LICENSOR of any sale or transfer of small wireless facilities not less than thirty (30) days prior to such transfer and said notice shall include the name and contact information of the new wireless provider.
11.
Condition of Premises.  Where the Premises includes one or more Poles, LICENSOR covenants that it will keep the Poles in good repair as required by all federal, state, county and local laws.  If the LICENSOR fails to make such repairs including maintenance within sixty (60) days, of any notification to LICENSOR, the LICENSEE shall have the right to cease annual rental for the effected poles, but only if the poles are no longer capable of being used for the purpose originally contemplated in this Agreement or otherwise do not comply with existing law.  If LICENSEE terminates, LICENSEE shall remove its small wireless facility.  Termination of this Agreement shall be the LICENSEE’s sole remedy.
12.
Make-Ready Terms.  LICENSOR shall not require more make-ready work than required to meet applicable codes or industry standards.  Make-ready work may include work needed to accommodate additional public safety communications needs that are identified in a documented and approved plan for the deployment of public safety equipment as specified and included in an existing or preliminary LICENSOR or public service agency plan.  Fees for make-ready work, including any LICENSOR utility pole attachment, shall not exceed actual costs or the amount charged to communications service providers for similar work and shall not include any consultants’ fees or expenses for LICENSOR utility poles that do not support aerial facilities used to provide communications services or electric service.  Make-ready work, including any pole replacement, shall be completed within sixty (60) days of written acceptance of the good faith estimate by the LICENSOR at the LICENSEE’s sole cost and expense.
13.
Aerial Facilities.  For LICENSOR utility poles that support aerial facilities used to provide communications services or electric services, LICENSEE shall comply with the process for make-ready work under 47 U.S.C. 224 and its implementing regulations.  LICENSOR shall follow a substantially similar process for such make-ready work except to the extent that the timing requirements are otherwise addressed in Ordinance 2018-O-334 as now or hereafter amended.  The good faith estimate of the person owning or controlling LICENSOR’s utility pole for any make-ready work necessary to enable the pole to support the requested collocation shall include LICENSOR utility pole replacement, if necessary.  Make-ready work for utility poles that support aerial facilities used to provide communications services or electric services may include reasonable consultants’ fees and expenses.
14.
No Aerial Facilities.  For LICENSOR utility poles that do not support aerial facilities used to provide communications services or electric services, LICENSOR shall provide a good faith estimate for any make-ready work necessary to enable the LICENSOR utility pole to support the requested collocation, include pole replacement, if necessary, within ninety (90) days after receipt of a complete application.  Make-ready work, including any LICENSOR utility pole replacement, shall be completed within sixty (60) days of written acceptance of the good faith estimate by LICENSEE at LICENSEE’s sole cost and expense.  Alternatively, if LICENSOR determines that applicable codes or public safety regulations require the licensor’s utility pole to be replaced to support the requested collocation, LICENSOR may require LICENSEE to replace LICENSOR’s utility pole at LICENSEE’s sole cost and expense.
15.
General Restrictions.  In the event LICENSOR, in its reasonable discretion deems it necessary to remove, relocate or replace a Pole, LICENSOR shall notify LICENSEE at least one hundred eighty (180) days prior of the need to remove or relocate its small wireless facility.  In such event, LICENSOR shall provide options for alternative locations for LICENSEE relocation of equipment which shall be in a mutually agreeable location (“Alternative Premises”).  LICENSEE shall be solely responsible for all costs related to the relocation of its small wireless facility to the Alternative Premises.  In the event that a suitable Alternative Premises cannot be identified, LICENSEE may terminate the applicable Supplement.  In the event of an emergency, which for purposes of this Agreement shall be considered any imminent threat to health, safety and welfare of the public, LICENSOR must provide as much notice as reasonably practical under the circumstances.  LICENSEE may terminate this Agreement by giving written notice to the other party specifying the date of termination, such notice to be given not less than one hundred eighty (180) days prior to the date specified therein.
16.
Electrical.  LICENSEE shall be permitted to connect its equipment to necessary electrical and telephone service, at LICENSEE’s expense.  LICENSEE shall attempt to coordinate with utility companies to provide separate service to LICENSEE’s equipment for LICENSEE use.  In the event that LICENSEE can obtain separate electrical service with a separate meter measuring usage, the LICENSEE shall pay the utility directly for its power consumption, if billed directly by the utility.  In the event that separate electrical service is not possible or practical under the circumstances, LICENSEE may use existing service, at LICENSEE’s expense, upon the reasonable approval of LICENSOR.  In the event that LICENSEE uses existing utility service at an individual Premises, the Parties agree to  either: (i) attempt to have a sub-meter installed, at LICENSEE’s expense, which shall monitor LICENSEE’s utility usage (with a reading and subsequent bill for usage delivered to LICENSEE by either the applicable utility company or LICENSOR); or (ii) provide for an additional fee in the applicable Supplement which shall cover LICENSEE’s utility usage.  The Parties agree to reflect power usage and measurement issues in each applicable Supplement.
17.
Temporary Power.  LICENSEE shall be permitted at any time during the Term of each Supplement, to install, maintain and/or provide access to and use of, as necessary (during any power interruption at the Premises), a temporary power source, and all related equipment and appurtenances within the Premises, or elsewhere on the Property in such locations as reasonably approved by LICENSOR.  LICENSEE shall be permitted to connect the temporary power source to its equipment on the Premises in areas and manner approved by LICENSOR.
18.
Use; Governmental Approvals.  LICENSEE shall use the Premises for the purpose of constructing, maintaining, repairing and operating small wireless facilities and uses incidental thereto.  LICENSEE shall have the right to replace, repair and modify equipment, antennas and/or conduits or any portion thereof and the frequencies over which the equipment operates, in conformance with the original Supplement.  It is understood and agreed that LICENSEE’s ability to use the Premises is contingent upon its obtaining after the execution date of each Supplement all of the certificates, permits and other approvals (collectively the “Governmental Approvals”) that may be required by any Federal, State or Local authorities as well as a satisfactory building structural analysis which will permit LICENSEE use of the Premises as set forth above.  In the event that (i) any of such applications for such Governmental Approvals should be finally rejected; (ii) any Governmental Approval issued to LICENSEE is canceled, expires, lapses, or is otherwise withdrawn or terminated by governmental authority; and (iii) LICENSEE determines that such Governmental Approvals may not be obtained in a timely manner, LICENSEE shall have the right to terminate the applicable Supplement.  Notice of LICENSEE’s exercise of its right to terminate shall be given to LICENSOR in accordance with the notice provisions set forth in Paragraph 23 and shall be effective upon the mailing of such notice by LICENSEE, or upon such later date as designated by LICENSEE.  All rentals paid to said termination date shall be retained by LICENSOR.  Upon such termination, the applicable Supplement shall be of no further force or effect except to the extent of the representations, warranties and indemnities made by each party to the other thereunder.  Otherwise, the LICENSEE shall have no  further obligations for the payment of rent to LICENSOR for the terminated Supplement.  Notwithstanding anything to the contrary in this Paragraph, LICENSEE shall continue to be liable for all rental payments to the LICENSOR until all equipment is removed from the Property.

19.
Insurance.  LICENSEE shall carry, at LICENSEE’s own cost and expense, the following insurance: (i) Property insurance for its property’s replacement cost against all risks; (ii) Workers’ Compensation insurance, as required by law; (iii) General Liability insurance with respect to its activities on LICENSOR improvements or rights-of-way, limits not less than One Million Dollars ($1,000,000.00) or bodily injury and property damage.  LICENSEE shall include LICENSOR as an additional insured on the commercial general liability, as well as waiver of subrogation in favor of the LICENSOR on both the General Liability and Work Comp policies.  An annual certificate of insurance shall be provided to the LICENSOR policy.
20.
Indemnification.  LICENSEE shall indemnify and hold LICENSOR harmless against any and all liability or loss from personal injury or property damage resulting from or arising out of, in whole or in part, the use or occupancy of LICENSOR’s improvements or right-of-way associated with such improvements by LICENSEE or its employees, agents, or contractors arising out of the rights and privileges granted under this Agreement and PA 100-0585.  LICENSEE has no obligation to indemnify or hold harmless against any liabilities and losses as may be due to or caused by the sole negligence of LICENSOR or its employees or agents.  LICENSEE hereby further waives any claims that LICENSEE may have against the LICENSOR with respect to consequential, incidental, or special damages, however caused, based on the theory of liability.
21.
Removal at End of Term.  LICENSEE shall, upon expiration of the Term, or within ninety (90) days after any earlier termination of a Supplement, remove its equipment, conduits, fixtures and all personal property and restore the Premises to its original condition, reasonable wear and tear and casualty damage not caused by LICENSEE excepted.  LICENSOR agrees and acknowledges that all of the equipment, conduits, fixtures and personal property of LICENSEE shall remain the personal property of LICENSEE and LICENSEE shall have the right to remove the same at any time during the Term, whether or not said items are considered fixtures and attachments to real property under applicable laws.  If such time for removal causes LICENSEE to remain on the Premises after termination of the Supplement, LICENSEE shall pay rent at the then existing monthly rate or on the existing monthly pro-rata basis if based upon a longer payment term, until such time as the removal of the antenna structure, fixtures and all personal property are completed.
22.
Rights Upon Sale.  Should LICENSOR, at any time during the Term of any Supplement decide to sell or transfer all or any part of the Property such sale or grant of an easement or interest therein shall be under and subject to the Supplement and any such purchaser or transferee shall recognize LICENSEE’s rights hereunder and under the terms of the Supplement.
23.
Notices.  All notices hereunder must be in writing and shall be deemed validly given if sent by certified mail, return receipt requested or by commercial courier, provided the courier’s regular business is delivery service and provided further that it guarantees delivery to the addressee by the end of the next business day following the courier’s receipt from the sender, addressed as follows (or any other address that the Party to be notified may have designated to the sender by like notice):


LICENSOR:



The Village of Hartford



140 West Hawthorne



Hartford, IL 62048



Copy to:



Christopher M. Donohoo



The Donohoo Law Firm



Village Attorney



251 E Airline Dr



East Alton, IL 62024



LICENSEE:



Name



Company



Address



Village, State Zip



Copy to:



Name



Company



Address



Village, State Zip


Either Party may change the addressee and/or location for the giving of notice to it by providing a thirty (30) days’ prior written notice to the other Party.


Notice shall be effective upon actual receipt or refusal as shown on the receipt obtained pursuant to the foregoing.
24.
Casualty.  In the event of damage by fire or other casualty to the Pole or Premises that cannot reasonably be expected to be repaired within forty-five (45) days following same or, if the Pole or Property is damaged by fire or other casualty so that such damage may reasonably be expected to disrupt LICENSEE’s operations at the Premises for more than forty-five (45) days, then LICENSEE may, at any time following such fire or other casualty, provided LICENSOR has not completed the restoration required to permit LICENSEE to resume its operation at the Premises, terminate the Supplement upon fifteen (15) days prior written notice to LICENSOR.  Any such notice of termination shall cause the Supplement to expire with the same force and effect as though the date set forth in such notice were the date originally set as the expiration date of the Supplement and the Parties shall make an appropriate adjustment, as of such termination date, with respect to payments due to the other under the Supplement.  Notwithstanding the foregoing, the rent shall abate during the period of repair following such fire or other casualty in proportion to the degree to which LICENSEE’s use of the Premises is impaired.
25.
Default.  In the event there is a breach by a Party with respect to any of the provisions of this Agreement or its obligations under it, the non-breaching party shall give the breaching Party written notice of such breach.  After receipt of such written notice, the breaching Party shall have thirty (30) days in which to cure any breach, provided the breaching Party shall have such extended period, not to exceed ninety (90) days, as may be required beyond the thirty (30) days if the breaching Party commences the cure within the thirty (30) day period and thereafter continuously and diligently pursues to cure to completion.  The non-breaching Party may maintain any action or affect any remedies for default against the breaching Party subsequent to the thirty (30) day cure period, as potentially extended to ninety (90) days based on circumstances.
26.
Remedies.  In the event of a default by either Party with respect to a material provision of this Agreement, without limiting, other than by the specific terms of this Agreement, the non-defaulting party in the exercise of any right or remedy which the non-defaulting Party may have by reason of such default, the non-defaulting Party may terminate the applicable Supplement and/or pursue any remedy now or hereafter available to the non-defaulting Party under the Laws or judicial decisions of the state of Illinois.  Further, upon a default, the non-defaulting Party may at its option (but without obligation to do so), perform the defaulting Party’s duty or obligation on the defaulting Party’s behalf, including but not limited to the obtaining of reasonably required insurance policies.  The costs and expenses of such performance by the non-defaulting Party shall be due and payable by the defaulting Party upon invoice therefor.
27.
Applicable Laws.  During the Term, LICENSOR shall maintain the Property and the Pole in compliance with all applicable laws, rules, regulations, ordinances, directives, covenants, easements, zoning and land use regulations, and restrictions of record, permits, building codes, (collectively “Laws”).  LICENSEE shall, in respect to the condition of the Premises and at LICENSEE’s sole cost and expense, comply with (a) all Laws relating solely to LICENSEE’s specific and unique nature of use of the Premises; and (b) all building codes requiring modifications to the Premises due to the improvements being made by LICENSEE in the Premises.  It shall be LICENSOR’s obligation to comply with all Laws relating to the Pole in general, without regard to specific use (including, without limitation, modifications required to enable LICENSEE to obtain all necessary building permits).
28.
Bond.  LICENSEE shall deposit with LICENSOR on one occasion prior to the commencement of the first Supplement a bond in a form reasonably acceptable to LICENSOR in the amount of Ten Thousand Dollars ($10,000.00) per small wireless facility to guarantee the safe and efficient removal of any equipment from any Premises subject to this Agreement, which equipment remains more than thirty (30) days after rental payment has ceased and Licensee has failed to remove the equipment.  The funds may also be used to restore the premises to original condition, if LICENSEE fails to do so.
29.
Miscellaneous.  This Agreement and the Supplements that may be executed from time to time hereunder contain all agreements, promises and understandings between the LICENSOR and the LICENSOR and the LICENSEE regarding this transaction, and no oral agreement, promises or understandings shall be binding upon either the LICENSOR or the LICENSEE in any dispute, controversy or proceeding.  This Agreement may not be amended or varied except in a writing signed by all Parties.  This Agreement shall extend to and bind the heirs, personal representatives, successors and assigns hereto.  The failure of either party to insist upon strict performance of any of the terms or conditions of this Agreement or to exercise any of its rights hereunder shall not waive such rights and such party shall have the right to enforce such rights at any time.  The performance of this Agreement via each Supplement shall be governed interpreted, construed and regulated by the laws of the state of Illinois.
30.
Execution in Counterparts.  This Agreement and any Supplements may be executed in multiple counterparts, including by counterpart facsimiles or scanned email counterpart signature, each of which shall be deemed an original, and all such counterparts once assembled together shall constitute one integrated instrument.
31.
Authorization.  LICENSEE certifies and warrants that it has the authority to enter into this Agreement.
EXHIBIT “A”
LICENSE SUPPLEMENT


This License Supplement (Supplement) is made this 
 day of 

, 20
, between the Village of Hartford, Illinois, whose principal place of business is 140 West Hawthorne, Hartford, Illinois (LICENSOR), and whose principal place of business is 








 (LICENSEE).

1.
Master License Agreement.  This Supplement is a Supplement as referenced in that certain Master License Agreement between the City/Village of 


 and 

, dated 



, (the Agreement).  All of the terms and conditions of the Agreement are incorporated herein by reference and made a part hereof without the necessity of repeating or attaching the Agreement.  In the event of a contradiction, modification or inconsistency between the terms of the Agreement and this Supplement, the terms of this Supplement (note – Supplement should govern because there may be some site-specific items that might have to be addressed at an individual location which might create a conflict with Agreement terms) shall govern.  Capitalized terms used  in this Supplement shall have the same meaning described for them in the Agreement unless otherwise indicated herein.
2.
Premises.  The Property owned by Licensor is located at 



.  The Premises licensed by the LICENSOR to the LICENSEE hereunder is described on Exhibit “1” attached hereto and made a part hereof.
3.
Term.  The Commencement Date and the Term of this Supplement shall be as set forth in Paragraph 7 of the Agreement.
4.
Consideration.  Rent under this Supplement shall be $200.00 per year, payable to LICENSOR at 140 West Hawthorne, Hartford. Illinois.  Thereafter, rent will be due at each annual anniversary of the “Commencement Date” of this Supplement.  LESSEE shall obtain electrical service and provide for a separate meter and billing from the applicable utility provider.
5.
Site Specific Terms (include any site-specific terms)
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